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to prevent further escapes. In re Estate of Sholberg v. Truman, 
2012 Mich App. LEXIS 2260 (Mich. Ct. App. 2012).
BANkruPTCy
GENErAL
 EXEMPTIONS
 EARNED INCOME CREDIT. In June 2011 the debtors filed 
for Chapter 7 and listed an exemption for federal earned income 
credit under the Kansas exemption for federal earned income 
credit which became law in April 2011. The debtors received a 
federal tax refund in March 2012 and the earned income credit 
was $5751 of a total refund of $6702. The trustee objected to 
the exemption  as unconstitutional under the Uniformity or 
Supremacy clauses of the U.S. Constitution. The court upheld 
the exemption because (1) it applied to all state debtors, (2) did 
not conflict with federal bankruptcy law and (3) such exemptions 
were allowed under the provision allowing states to opt out of 
the federal exemptions and use their own. The appellate court 
affirmed.  In re Westby, 2013-1 u.S. Tax Cas. (CCH) ¶ 50,176 
(10th Cir. [BAP] 2013), aff’g, 2012-1 u.S. Tax Cas. (CCH) ¶ 
50,296 (Bankr. D. kan. 2012).
FEDErAL TAXES
 ErrONEOuS rEFuND. The debtor filed for Chapter 7 in 
April 2011. In August 2011, the debtor received a refund check 
based on a return for 2005 which was sent in error by the IRS. 
The debtor sent the check back to the IRS but the trustee sought 
recovery of the refund as estate property. The court held that the 
2004 taxes were non-dischargeable priority taxes because less 
than three years had passed in which the IRS had an opportunity 
to assess the taxes. The three-year limitation on pre-petition taxes 
was tolled by appeals filed by the debtor. In addition, the refund 
check was sent in error and was never estate property; therefore, 
the trustee could not recover the erroneous refund. In re Winters, 
2013-1 u.S. Tax Cas. (CCH) ¶ 50,173 (Bankr. M.D. Tenn. 
2013).
FEDErAL FArM
PrOGrAMS
 FArM PrOGrAMS. The American Taxpayer Relief 
Act of 2012 (ATRA) extended the authorization of the Food, 
Conservation, and Energy Act of 2008 (the 2008 Farm Bill) 
through the 2013 crop year, fiscal year, or calendar year, as 
applicable, for certain Commodity Credit Corporation commodity 
ANIMALS
 HOrSES. The plaintiff worked at a horse stable at which the 
defendant boarded two horses. The plaintiff was familiar with 
the horses and understood the safety precautions of working with 
horses. The accident occurred while the defendant was off-loading 
one horse which became spooked by some other horses passing 
by. The plaintiff was kicked when the plaintiff attempted to 
help     contain the horse. The plaintiff filed suit, claiming that the 
defendant was  negligent in attempting to unload an untrained horse 
without assistance. The defendant sought a summary judgment, 
arguing that the Ohio equine-activities-immunity statute, Ohio 
Rev. Code § 2305.321, prevented the suit. The trial court granted 
the summary judgment, ruling that the plaintiff was a spectator of 
the horse unloading event which was an equine activity under the 
statute. The appellate court reversed, holding that, to be a spectator, 
one must purposely watch the activity in question and concluded 
that the plaintiff was not a “spectator” because the plaintiff was 
not “watching” the equine activity. On further appeal, the Ohio 
Supreme Court reversed, holding that a “spectator” under the 
statute had to be someone who purposely places themselves in a 
position subject to the risks of equine activities. In this case, the 
court held that the plaintiff became a spectator in the equine activity 
because the plaintiff voluntarily placed herself in a position where 
horses could be unloaded or other equine activities could occur. 
Note: the case recites testimony of the plaintiff that she saw the 
defendant fall and that she approached the scene just before being 
kicked. The court does not discuss this evidence of voluntary 
participation in the event which, arguably, makes a stronger case 
that the plaintiff voluntarily participated in the equine activity 
which caused her injuries.  Smith v. Landfair, 2012 Ohio LEXIS 
3095 (Ohio 2012), rev’g and rem’g, 956 N.E.2d 915 (Ohio Ct. 
App. 2011).
 The plaintiff’s decedent was killed when the decedent’s car 
struck a horse owned and kept by one defendant. The defendant 
leased the property from the other defendants who moved 
for summary judgment on issues involving liability under the 
Michigan Equine Activity Liability Act, negligence and nuisance. 
The court held that the Equine Activity Liability Act did not create 
an independent cause of action for people injured by horses on the 
highway where the horse is not participating in an equine activity. 
Instead, the Act only prevents liability actions involving equine 
activities. The court also held that summary judgment was proper 
as to the landlord defendants on the negligence claim because the 
defendants owed no duty to the decedent based on their ownership 
of the property which was leased to the horse owner. However, 
the court held that summary judgment on the nuisance claim was 
improperly granted. The court noted that the evidence showed 
that the landlord defendants were aware of a significant number 
of escaped animals from the property and failed to take any action 
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28  
and conservation programs administered by the Farm Service 
Agency. The CCC has issued a notice which provides information 
about which programs have been extended for an additional 
year, which programs producers will need to enroll in through 
applications and contracts, and the dates for the submission of the 
required applications. The extended programs will be administered 
through their current terms and procedures for the applicable 
period of extension, except as provided in this notice. 78 Fed. 
reg. 7387 (Feb. 1, 2013).
 OrGANIC FOOD. The AMS has issued proposed regulations 
which would amend the USDA’s National List of Allowed and 
Prohibited Substances to address recommendations submitted to 
the Secretary of Agriculture by the National Organic Standards 
Board (NOSB) on November 5, 2009, and December 2, 2011. 
One recommendation addressed in this proposed rule pertains 
to amending the annotations for two exemptions (uses) for 
peracetic acid in organic crop production. Additional NOSB 
recommendations addressed in this proposed rule pertain 
to changing the annotations for three substances, potassium 
hydroxide, silicon dioxide, and beta-carotene extract color, which 
are currently allowed for use in organic handling. This proposed 
rule would also address the NOSB recommendation to remove the 
allowance on the National List for the use of nonorganic annatto 
extract color in organic handling. 78 Fed. reg. 8040 (Feb. 5, 
2013).
 FEDErAL ESTATE
AND GIFT TAXATION
 INSTALLMENT PAyMENT OF ESTATE TAX. The estate 
made a timely election to pay the estate tax on a part of the estate 
which represented a portion of a closely-held business in the 
estate. The IRS audited the estate tax return and determined a 
deficiency. The issue was whether the estate could now increase 
the portion of the closely-held business interest subject to the 
installment payment of the taxes. In a Chief Counsel Advice letter, 
the IRS stated: “Section 6166(e) provides for the pro-rating of a 
deficiency, using the qualified percentage formula from section 
6166(a)(2). Because the numerator of this fraction (the value of 
the portion of the closely held business elected for deferral) is 
staying the same and the denominator (the value of the adjusted 
gross estate) is increasing, the qualifying percentage goes down 
where the deficiency relates exclusively to the non-closely-held 
business portion of the estate. Treas. Reg. 20.6166-1(c)(2) provides 
that where an election is made when the estate tax return is filed 
and a deficiency is later assessed, the portion of the deficiency 
attributable to the closely-held business (but not any accrued 
interest) will be prorated to the installments payable pursuant 
to the original election. The estate remains eligible to defer the 
original closely-held business value but none of the deficiency, 
because the portion of the deficiency attributable to the closely-
held business is zero. The determination and assessment of a 
deficiency in estate tax unrelated to the value of the portion of 
the closely-held business interest that the estate originally elected 
for deferral does not provide the estate an opportunity to expand 
its § 6166 election.” CCA 201304006, Nov. 29, 2012.
  FEDErAL INCOME 
TAXATION
 CHArITABLE DEDuCTIONS. The taxpayer owned 72 
percent of a corporation which owned two apartment buildings. 
The taxpayer donated those shares to a qualified charitable 
organization and claimed a charitable deduction for the gift. 
The taxpayer supported the value of the gift with an appraisal 
of the underlying assets of the corporation, the two buildings, 
using 72 percent of their value as the amount of the charitable 
deduction. The court initially found that the appraisal was 
insufficient to comply with I.R.C. § 170 because the appraisal 
was of the wrong property in that the gift was of the stock in 
the corporation and not a 72 percent interest in the real estate. 
In addition, the court found that the appraisal failed to comply 
with a substantial number of requirements set forth in Treas. Reg. 
§ 1.170A-13(c)(3)(ii). The taxpayer argued that the appraisal 
substantially complied with the requirements to support the 
deduction. The court held, however, that the appraisal cold not 
substantially comply with the requirements because the appraisal 
did not appraise the property actually transferred, the shares of 
stock.  Estate of Evenchik v. Comm’r, T.C. Memo. 2013-34.
 The taxpayers owned a limited liability company which 
owned a residential development and a golf course inside that 
development. The LLC transferred a conservation easement on 
the golf course land to a charitable organization. The easement 
prevented the development of the land other than as a golf 
course. The easement was granted in perpetuity, however, the 
LLC was allowed to substitute other the land to be subject to 
the easement with the permission of the charitable organization. 
The golf course was valued at over $10 million prior to transfer, 
because its best use was as developed residential property. After 
the transfer the golf course was valued as a golf course for only 
$270,000. The IRS denied a charitable deduction for the transfer 
because the easement was not granted in perpetuity.  The court 
noted that both I.R.C. § 170(h)(2) (qualified real property interest 
includes a restriction granted in perpetuity) and I.R.C. § 170(h)
(5) (conservation purpose must be protected in perpetuity) 
need to be satisfied to allow a deduction. In this case, although 
the conservation purpose was perpetual, the restriction on the 
land was not perpetual because the parties could change the 
land subject to the conservation purpose.  Therefore, the court 
held that the IRS properly denied the deduction because the 
easement on the golf course was not granted in perpetuity. Belk 
v. Comm’r, 140 T.C. No. 1 (2013).
 The taxpayer purchased 67 acres of farmland with the intention 
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of building a new home on the property. Because the new home 
changed the building density of the property, the taxpayer was 
required to obtain a permit from the county. The county refused 
to grant an exemption unless the taxpayer granted a conservation 
easement on the entire property. After some negotiations, the 
taxpayer agreed to grant the conservation easement restricting 
any future development of the property beyond its use as a home 
and hay farm. The IRS denied a charitable deduction for the 
conservation easement for lack of charitable purpose because 
the taxpayer received a benefit in exchange for the easement. 
The court agreed, holding that the easement was a requirement 
for the building permit which would not have otherwise been 
granted without the easement.  Pollard v. Comm’r, T.C. Memo. 
2013-38.
 DEPENDENTS AND PErSONAL EXEMPTIONS. The 
IRS has published six important facts about dependents and 
exemptions for 2012 tax returns. (1) Exemptions reduce taxable 
income.  There are two types of exemptions: personal exemptions 
and exemptions for dependents. Taxpayers can deduct $3,800 
for each exemption claimed on a 2012 tax return. (2) Personal 
exemptions.  Taxpayers usually may claim one exemption 
for themselves on a tax return. Taxpayers also can claim one 
for a spouse, if married, and file a joint return. If a taxpayer 
and spouse file separate returns, the taxpayer may claim the 
exemption for the spouse only if he or she had no gross income, 
is not filing a joint return and was not the dependent of another 
taxpayer. (3) Exemptions for dependents.  Generally, taxpayers 
can claim an exemption for each dependent. A dependent is 
either the taxpayer’s qualifying child or qualifying relative. If 
the taxpayer is married, the taxpayer may not claim a spouse as 
a dependent. Taxpayers must list the Social Security Number 
of each dependent claimed on the return. See Publication 501, 
Exemptions, Standard Deduction, and Filing Information, for 
information about dependents who do not have Social Security 
numbers. (4) Some people do not qualify as dependents.  While 
there are some exceptions, taxpayers generally may not claim a 
married person as a dependent if they file a joint return with their 
spouse. (5) Dependents may have to file.  If a taxpayer can claim 
someone else as a dependent on the tax return, that person may 
still be required to file his or her own tax return. Whether they 
must file a return depends on several factors, including the amount 
of their gross income (both earned and unearned income), their 
marital status and any special taxes they owe.  (6) Dependents 
can’t claim a personal exemption.  If a taxpayer can claim another 
person as a dependent on your tax return, that person may not 
claim a personal exemption on his or her own tax return. This is 
true even if the taxpayer does not actually claim that person as a 
dependent on the taxpayer’s tax return. The fact that the taxpayer 
could claim that person disqualifies that person from claiming a 
personal exemption. Individuals must meet several tests in order 
for a taxpayer to claim them as a dependent. See Publication 501 
for the tests to determine if a taxpayer can claim a person as a 
dependent. IrS Tax Tip 2013-9.
 HEALTH PLANS.  The IRS has adopted as final regulations 
relating to the health insurance premium tax credit enacted by the 
Patient Protection and Affordable Care Act and the Health Care 
and Education Reconciliation Act of 2010. The final regulations 
provide guidance to individuals related to employees who may 
enroll in eligible employer-sponsored coverage and who wish 
to enroll in qualified health plans through Affordable Insurance 
Exchanges and claim the premium tax credit. 78 Fed. reg. 7264 
(Feb. 1, 2013).
 HOBBy LOSSES. The taxpayer was employed full time and 
also had been involved in horse breeding training and showing for 
many years; however, in the tax years involved in this case, the 
taxpayer owned only one horse. Initially, the horse was offered at 
stud and produced several foals. Afterwards the horse competed 
in dressage shows but became lame and could no longer compete. 
The taxpayer decided to send the horse to Australia to be offered 
at stud but the horse died soon after arriving in Australia.  In the 
tax years involved, the taxpayer received no revenue from the 
horse activity and claimed substantial loss deductions.  The court 
held that the horse activity was not engaged in with the intent 
to make a profit because (1) the taxpayer did not produce any 
evidence of a business plan to make the activity profitable, (2) 
the taxpayer did not consult with any experts on how to make the 
activity profitable; (3) the taxpayer provided no evidence that the 
horse would appreciate in value; (4) the taxpayer had not been 
successful at the horse activity, and (5) the activity did not produce 
any income.  McMillan v. Comm’r, T.C. Memo. 2013-40.  
 LIFE INSurANCE. A decedent and spouse obtained a life 
insurance policy on both of their lives and transferred the policy 
to an irrevocable trust. After the decedent’s death, the spouse 
created a new trust which was a successor trust to the original 
trust. The life insurance policy was transferred to the new trust. 
The new trust exchanged the old life insurance policy for a new 
life insurance policy solely on the life of the spouse. The IRS 
ruled that there was no recognition of gain from the exchange 
of policies, under I.R.C. § 1035 and Treas. Reg. § 1.1035-1(c), 
because the spouse was the insured under both policies. The IRS 
noted that the legislative history of I.R.C. § 1035 indicated that 
non-recognition treatment was to be available even though the 
insureds under the policy changed where one of the insureds had 
died and the new policy covered only the surviving insured. Ltr. 
rul. 201304003, Oct. 15, 2012. 
 LIkE-kIND EXCHANGES. The IRS invites comments 
regarding whether construction and agricultural equipment held 
simultaneously for sale or lease to customers (“dual-use property”) 
by a dealer in such equipment is properly treated as inventoriable 
property or as depreciable property for purposes of I.R.C. § 167. 
The notice also invites comments on whether, and under what 
circumstances, dual-use property may be eligible for like-kind 
exchange treatment under § 1031. Notice 2013-13, I.r.B. 2013-
13.
 LOSSES. The taxpayer was employed by a real estate developer 
for several years and also started a separate business which 
provided services to the employer in finding, improving and 
selling real property. The taxpayer bought an option to purchase 
some real property with the intent to develop the property for 
sale. Although the taxpayer spent a considerable amount of time 
30 Agricultural Law Digest
attempting to find investors to develop the property, the taxpayer 
had to forfeit the deposit and terminate the option.  The taxpayer 
claimed an ordinary loss for the transaction but the IRS claimed 
that the loss could be deducted only as a capital loss. The court 
held that the character of the option was the same as the character 
of the real property had the taxpayer been able to exercise the 
option. The court held that, had the taxpayer purchased the 
property, the taxpayer would have developed the property for 
resale to customers, producing ordinary gain or loss. Therefore, 
the character of the option loss was ordinary loss.  Sutton v. 
Comm’r, T.C. Summary Op. 2013-6.
 PASSIVE ACTIVITy LOSSES. The taxpayer held a real 
estate agent license in Florida and owned several properties in 
Florida and Ohio. The taxpayer made the election to treat all 
rental activities as one activity and claimed loss deductions from 
the rental activities. The court removed several properties from 
the rental activity because the properties were rented for periods 
of less than seven days. Other properties were removed because 
they were not ready for renting in the tax years involved. For 
the remaining properties, the taxpayer argued that the taxpayer 
materially participated in the activity by spending more than 500 
hours on the activity per year. The taxpayer supported the claim 
with oral testimony of an estimate of the hours spent weekly on the 
activity. The court held that the testimony alone was insufficient 
substantiation of the number of hours and held that the taxpayer 
failed to prove material participation in the activity. In addition, 
the court found that the taxpayer hired most of the work done 
with the activity; therefore, the taxpayer failed to show that the 
taxpayer spent more time on the activity than any other individual. 
Hoskins v. Comm’r, T.C. Memo. 2013-36. 
 PENSION PLANS.  For plans beginning in February 2013 for 
purposes of determining the full funding limitation under I.R.C. § 
412(c)(7), the 30-year Treasury securities annual interest rate for 
this period is 3.08 percent, the corporate bond weighted average is 
3.57 percent, and the 90 percent to 100 percent permissible range 
is 3.22 percent to 3.75 percent.  Notice 2013-6, I.r.B. 2013-10.
 rETurNS. The IRS has issued guidance to provide relief 
from the estimated tax penalty for farmers and fishermen unable 
to file and pay their 2012 taxes by the March 1 deadline due to 
the delayed start for filing tax returns resulting from the late 
enactment of the American Taxpayer Relief Act (ATRA). The 
ATRA affected several tax forms that are often filed by farmers 
and fishermen, including the Form 4562, Depreciation and 
Amortization (Including Information on Listed Property).  The 
relief applies to all farmers and fishermen, not only those who 
must file late released forms. Normally, farmers and fishermen 
who choose not to make quarterly estimated tax payments are 
not subject to a penalty if they file their returns and pay the full 
amount of tax due by March 1. Under the guidance, farmers or 
fishermen who miss the March 1 deadline will not be subject to the 
penalty if they file and pay by April 15, 2013. A taxpayer qualifies 
as a farmer or fisherman for tax-year 2012 if at least two-thirds 
of the taxpayer’s total gross income was from farming or fishing 
in either 2011 or 2012. Farmers and fishermen requesting this 
penalty waiver must attach Form 2210-F to their tax return. The 
form can be submitted electronically or on paper. Notice 2013-5, 
I.r.B. 2013-9.
 The IRS has published guidance for employed taxpayers who 
do not receive a Form W-2 from their employer. (1) Contact the 
employer first.  Taxpayers should ask their employer – or former 
employer – to send a Form W-2 if it has not already been sent. 
Make sure the employer has the taxpayer’s correct address. (2) 
Contact the IRS. After February 14, a taxpayer may call the IRS 
at 800-829-1040 if the taxpayer has not yet received a Form W-2. 
The taxpayer  should be prepared to provide name, address, Social 
Security number and phone number. Taxpayers should also have 
the following information when they call: the employer’s name, 
address and phone number; the taxpayer’s employment dates; 
and an estimate of the taxpayer’s wages and federal income tax 
withheld in 2012, based upon the taxpayer’s final pay stub or 
leave-and-earnings statement, if available. (3) File the income 
tax return on time. Taxpayers should still file their tax return 
on or before April 15, 2013, even if they have not yet received 
their Form W-2. Taxpayers should file Form 4852, Substitute for 
Form W-2, Wage and Tax Statement, in place of the Form W-2. 
Taxpayers should use the form to estimate their income and 
withholding taxes as accurately as possible. The IRS may delay 
processing the return while it verifies the information on the Form 
4852. If a taxpayer needs more time to file, the taxpayer can get a 
six-month extension of time by filing Form 4868, Application for 
Automatic Extension of Time to File U.S. Individual Income Tax 
Return.  If a taxpayer is requesting an extension, the taxpayer must 
file this form on or before April 15, 2013. If a taxpayer receives 
the missing W-2 after filing the tax return and the information on 
the W-2 is different from what the taxpayer reported using Form 
4852, then the taxpayer must correct the tax return by filing Form 
1040X, Amended U.S. Individual Income Tax Return to amend 
the tax return. IrS Tax Tip 2013-10.
 SAFE HArBOr INTErEST rATES. The Treasury 
Department and the IRS are reconsidering the method used to 
determine the adjusted applicable Federal rates (adjusted AFRs) 
under I.R.C. § 1288(b) and the adjusted Federal long-term rate 
under I.R.C. § 382(f)(2). The IRS requests comments from the 
public on what modifications should be made to the current 
method of determining such rates. To limit unintended effects of 
the current method under certain market conditions, the notice 
also provides interim guidance modifying the current method, 
which will apply pending future guidance. Notice 2013-4, I.r.B. 
2013-9.
 S COrPOrATIONS
 SUBSIDIARIES. The taxpayers were trusts which owned an 
S corporation which owned all the stock of a C corporation. The 
S corporation made the election to treat the C corporation as a 
qualified Subchapter S subsidiary (QSub) and increase the basis 
of their interests. The taxpayers argued that their bases increased 
because the QSub election created income for the S corporation. 
The court held that no income was realized or recognized by 
the election which created only a tax-free liquidation of the C 
corporation into the S corporation. r Ball for r Ball III by Appt, 
et al. v. Comm’r, T.C. Memo. 2013-39.
(2) breach of the implied warranty of merchantability; (3) breach 
of the implied warranty of fitness for a particular purpose; (4) 
fraudulent concealment; (5) strict products liability; (6) negligence; 
(7) promissory estoppel; and (8) breach of oral contract. The 
defendant filed for summary judgment on the strict products 
liability and negligence claims as barred by the economic-loss 
doctrine.  The defendant also moved for summary judgment on 
the plaintiff’s request for punitive damages, based on dismissal of 
the tort claims.  The plaintiff argued that the evidence would show 
that the plaintiff engaged in deceit in attempting to sell a drip tape 
the defendant knew could not be made by the defendant. The court 
granted the defendant’s motions for summary judgment, holding 
that the damage to the onion crop was the type of economic losses 
required to be recovered only in contract or breach of warranty 
cases. Peri & Sons Farms, Inc. v. Jain Irrigation, Inc., 2013 
u.S. Dist. LEXIS 6013 (D. Nev. 2013).
IN THE NEWS
 rETurNS. Internal Revenue Service announced that 
processing of tax returns claiming education credits will begin by 
the middle of February.  Taxpayers using Form 8863, Education 
Credits, can begin filing their tax returns after the IRS updates 
its processing systems. Form 8863 is used to claim two higher 
education credits -- the American Opportunity Tax Credit and the 
Lifetime Learning Credit. Ir-2013-10.
 TAX INFOrMATION. The Internal Revenue Service has 
added Tumblr to its list of social media platforms. People who want 
tax information now have another way of accessing helpful tax tips, 
videos, podcasts and more at Tumblr. Tumblr is a microblogging 
platform where users access and share text, photos, videos and 
other information from their browser, smartphone, tablet or 
desktop.  The IRS plans to use Tumblr to help share information 
about important programs to help taxpayers, such as late tax law 
changes, the Earned Income Tax Credit and Free File. The Tumblr 
site also makes it easy for partner groups and others to share tax 
information from the IRS. To protect taxpayer privacy, the IRS 
only uses social media tools to share public information, not to 
answer personal tax or account questions. It advises taxpayers to 
never post confidential information, like a Social Security number, 
on social media sites. Ir-2013-13.
 TAX rETurN PrEPArErS. On Friday, Jan. 18, 2013, the 
United States District Court for the District of Columbia enjoined 
the Internal Revenue Service from enforcing the regulatory 
requirements for registered tax return preparers.  On Friday, Feb. 
1, the court modified its order to clarify that the order does not 
affect the requirement for all paid tax return preparers to obtain 
a preparer tax identification number (PTIN). Consistent with this 
modification, the IRS has reopened the online PTIN system. The 
IRS continues to have confidence in the scope of its authority to 
administer this program and is working with the Department of 
Justice to address all options, including a planned appeal. See 
www.irs.gov/taxpros for additional information as it becomes 
available. 
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 TAX COurT. The taxpayer’s lawyer prepared a petition to 
the Tax Court of an appeal of an IRS tax assessment. The lawyer 
took the petition in an envelope along with a self-addressed return 
envelope which the clerk of court would use to return a duplicate 
petition as “file stamped.” The return envelope was to be placed 
inside the petition envelope which was to be sent certified mail. 
The U.S. Postal Service employee, however, placed the petition 
envelope inside the return envelope, resulting in the petition being 
sent straight to the lawyer instead of the Tax Court. The package 
contained the certified mail certificate, properly dated, which 
proved the date of the original mailing. However, by the time the 
error was discovered and the petition re-mailed, the petition was 
mailed and delivered after the 90-day period for filing the petition 
with the Tax Court.  The court held that the petition was timely filed 
because the date of the original mailing was proved by the Postal 
Service documents included. The court denied the IRS argument 
that the date of mailing exceptions to the timely-filed rule did not 
apply because the petition was not delivered in the original envelop 
which was used to prove the date of mailing.  Glenn v. Comm’r, 
T.C. Memo. 2013-33.
 TAX rETurN PrEPArErS. The IRS has issued a revenue 
procedure which provides an extension of the effective date of 
updated guidance to tax return preparers regarding the format 
and content of consents to disclose and consents to use tax return 
information, under Treas. Reg. § 301.7216-3, with respect to 
taxpayers filing a return in the Form 1040 series, e.g., Form 1040, 
Form 1040NR, Form 1040A, or Form 1040EZ.  Rev. Proc. 2013-
14, 2013-1 C.B. 283 provides that “[a]ny consent obtained on 
or after January 14, 2013 must contain the mandatory language 
provided in section 5.04 of this revenue procedure.” The date in 
that provision was changed to January 1, 2014.  Prior to January 
14, 2013, Rev. Proc. 2013-14 provides that “consents to disclose 
or consents to use tax return information may contain either the 
mandatory language in section 4.04 of Rev. Proc. 2008-35 or the 
mandatory language in section 5.04 of Rev. Proc. 2013-14.” The 
date in this provision was changed to any time during 2013.  rev. 
Proc. 2013-19, I.r.B. 2013-10, modifying, rev. Proc. 2013-14, 
2013-1 C.B. 283.
TOrTS
 ECONOMIC LOSS DOCTrINE. The plaintiff was a pig 
farmer who purchased pig feed from the defendant. The plaintiff 
brought an action in tort for defective feed, claiming that the 
defendant’s feed was moldy and cause loss of profits from pigs 
which had to be sold underweight and a higher than normal 
mortality rate. The court held that such losses were economic 
losses which the economic-loss doctrine required to be addressed 
by contract law and not torts.  Davis v. Archer Daniels Midland 
Co., 2013 u.S. Dist. LEXIS 14361 (W.D. Mich. 2013).
 The plaintiff purchased irrigation drip tape manufactured and 
delivered by the defendant. The plaintiff claimed that the tape 
was defective in that the holes were plugged and failed to provide 
adequate water to the plaintiff’s onion plants, causing damage and 
loss. The plaintiff filed claims in (1) breach of express warranty; 
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